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OPINION

In this appeal, two creditors claim competing interests in the same collateral. AmSouth
clamsitsinterest through a 1999 Security Agreement executed by the debtor, Trailer Source, Inc.,
and AmSouth’ s predecessor ininterest, First American National Bank. First American wasgranted
asecurity interest in “all of Trailer Source’ sinventory, accounts receivable and general intangibles
and all proceedsthereof.” First American properly perfected its security interest by filingaUCC-1
Financing Statement with the Tennessee Secretary of State on July 21,1999. This Financing
Statement was amended on April 15, 2000. That amendment increased the indebtedness to
$640,000. Following an alleged default by Trailer Source, AmSouth, who had since acquired First
American Nationa Bank, brought an action to gain possession of the secured collateral.



Hyundai Translead, Inc., clamsitsinterest stems from a Settlement Agreement it executed
with the defendant debtors, Trailer Source, Inc., et a., Southern Trailer, Inc., and certain other
individuals. The details of this agreement appear in Hyundai’s Answer and Counterclaim:

7. Onor about August 19, 2002, Counter-Claimant Hyundai enteredinto
a Settlement and Security Agreement with Southern Trailer, and with Defendants
Traller Source, Jackson Truck & Trailer Repair (“Jackson Truck™), Jeff Davis,
Raleigh J. Williams, James A. Harrell, and with others not named as Defendants
herein, in order to settle pending litigation concerning the indebtedness of Southern
Trailer, and to secure the payment of the $20,960,000 debt.

8. Central to the Settlement and Security Agreement was the
establishment of atrust account (No. 1108) at First Bank, 345 Highway 46 South,
Dickson, Tennessee, entitled” Trailer Source, Inc. and Southern Trailer & Equipment
Sales, Inc. Receivables Account f/b/o [for the benefit of] Hyunda Trandead” (alk/a
the “Lockbox Account”). Pursuant to the terms of the Settlement and Security
Agreement, Hyundai deposited approximately 621 certificates of title to Proceeds
Trallers, and Southern Traller and/or Defendant Trailer Source was supposed to
deposit approximately 1,431 such certificates of title.

0. Under the terms of the Settlement and Security Agreement, together
with those of arelated Lockbox Account Agreement, of August 22, 2002, Southern
Trailer and Defendant Trailer Source granted to Hyundai a security agreement in all
of the certificates of title deposited Into the Lockbox Account, aswell asall the cash
proceeds deposited into the Lockbox Account arising from the sale or lease of the
Proceeds Trailers. Further, under said agreements all revenues deposited into the
Lockbox Account becamethe property of Hyundai and Southern Trailer. Defendant
Trailer Source had no interest in such revenues or any control over the Lockbox
Account, other than as stated in the Settlement and Security Agreement. [Lockbox
Account Agreement, para. 1.] Under the Settlement and Security Agreement,
Hyundal was entitled to receive from the Lockbox Account, on at least a monthly
basis, 75% of the gross revenues of Southern Trailer and Defendant Trailer Source
in connection with the sale, lease or other disposition of the Proceeds Trailers and
50% of the net profitsfrom the sale of new Hyundai trailers, with only the remainder
going to Southern Trailer and Trailer Source. [Settlement and Security Agreement,
para. 4.4.3.]

Although the Agreement was executed in August of 2002, Hyundal failed to perfect its
security interest until September 23, 2003, only one day prior to thefirst sale of collateral of which
Hyundai complains. The dispute between the two creditors began when AmSouth Bank filed its
Verified Complaint and Action to Recover Persona Property against the defendant debtors on
September 15, 2003. The Complaint alleged that at the time of default, Traler Source owed
$281,969.04 plus interest. AmSouth prayed for the following relief:
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1. That Plaintiff be granted a Judgment for immediate possession of all
the inventory, accounts and general intangibles (the “Collateral”) of Defendant
Trailer Source at such place or places as such collateral may be found.

2. That Plaintiff be permitted to exerciseitsrights as a secured creditor
regarding theinventory, accounts and genera intangibles and that it be permitted to
notice and conduct a UCC Sale of al inventory and intangibles and that it be
permitted to collect the accounts pursuant to the provisionsof its Security Agreement
and the Uniform Commercial Code.

3. That Plaintiff be granted a judgment against the Defendants, jointly
and severally, for al balances owing under the Note, less any net credits received
from any UCC Sale of inventory and intangibles and/or the collection of the
accounts.

Consistent with the Complaint, AmSouth obtained two expedited writs of possession directing the
Dickson County Sheriff to seizethe very certificates of title and accounts referenced in the Hyundai
Translead Settlement Agreement. In addition, the Bank had allowed Trailer Source to enter into an
agreement conveying 241 of these certificates to its vendee, Fleetco, at a price of $500 per trailer.
On October 7, 2003, Hyundai moved tointerveneto protect itsinterest inthecollateral and challenge
the actions of AmSouth in seizing the collateral and allowing its disposition. Hyunda alleged
priority interest in the Lockbox Account seized and argued that the disposition of property was
commercially unreasonable.

On May 26, 2004, AmSouth filed itsfirst Motion for Partial Summary Judgment seeking the
dismissa of “Hyundai’s UCC-1 priority clams.” On August 6, 2004, the trial court granted
AmSouth’s Motion.

The Court findsthere are no genuineissues of material fact in disputethat the
415 used over theroad trailers represented by the 415 certificates of titlewhich were
recovered from the FBO account on deposit with First Bank in September 2003 were
in the possession of Trailer Source, Inc. at the time the Writs of Possession were
served by the Dickson County Sheriff. The Court further finds that no notification
of either a purchase money security interest and/or any consignment interest in any
of the415trallershad ever been sent to AmSouth by either Hyundai Translead and/or
other party as required by the Uniform Commercial Code. As aresult, the Court
findsthat AmSouth Bank holdsafirst lien priority security interest inthe415trailers
by virtue of its prior UCC Filing in the inventory of the Defendant Trailer Source,
Inc. per itsUCC Filing with the Tennessee Secretary of State on July 21, 1999, which
was subsequently continued by an In-Lieu Continuation Statement Filing with the
Delaware Secretary of State on May 25, 2004.

The Court further findsthere are genuine issues of material fact in dispute as

to whether Hyundal Translead had control of the FBO Account proceeds at thetime
service of the Writ of Possession on those proceeds on September 26, 2003 and that
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those issues of fact need to be resolved at a tria of this matter. The Court
specifically makes the following finding of fact with regard to the FBO Account
proceeds. In the event the Court rules that the FBO Account is in fact a control
account for purposes of the Uniform Commercial Code, the Court findsthereare no
genuine issues of material fact in dispute that Hyundal Translead’s control in the
FBO account extended to only 75% of the account proceeds and that the remaining
25% account proceeds were the property of the Defendant Trailer Source, Inc.
Because AmSouth Bank’s first lien UCC security interest in inventory of this
Defendant aso extended to proceeds of that inventory, AmSouth Bank also has a
perfected UCC lien interest in those proceeds.

On September 10, 2004, Hyundai fileditsMotion for Partial Summary Judgment Confirming
its Priority Claim, Payment of Certain Proceeds and for an Order of Referenceto Mediation. This
Motion concerned Hyundai’ sclaimto at | east 75 percent (75%) of the $410,062.36 in cash AmSouth
had seized from the Lockbox Account at First Bank in Dickson. This Motion was granted on
November 12, 2004. Thetria court ordered that $307,546.77 “remain on deposit with AmSouth
Bank until further order of the court and accrue interest in favor of Hyundai Translead.”

After the resolution of the issues concerning cash seized by AmSouth, Hyundai’ s priority
claimsconcerningthetitlecertificatesand the salesof certain of Trailer Source' sinventory remained
for disposition. On January 21, 2005, AmSouth filed its Second M otion For Summary Judgment and
For Entry of Final Judgments Regarding its Claims for Monies Owed Against the Defendants and
Dismissing All Remaining Claimsof Hyundai Translead. Inamemorandum and order entered April
6, 2005, thetrial court granted the motionin part and dismissed Hyundai’ sclaim asto the September
24, 2003, trailler sales. The tria court designated this order as a Final Judgment pursuant to
Tennessee Rule of Civil Procedure54.02, finding no just causefor delay. Theinstant appeal centers
around the following language of thetrial court’s order:

2. The Court grants summary judgment and dismisses Hyundai’ sclaim
astothetrailerssold on September 24, 2003. The Court concludesasamatter of law
that Hyundai was not a perfected security creditor of Trailer Source for purposes of
Tennessee Code Annotated sections47-9-610 and 611 at least 10 days prior to either
the invoice date for the September 24, 2003 sale or with 10 days prior to the Bank’s
receipt of the purchase proceeds for the sale on September 24, 2003, because
Hyundai had not filed a competent security interest adequately describing the
collateral. That deficiency was rectified by Hyundai on September 23, 2003, when
it filed an original Exhibit A property description with the Delaware Secretary of
State (Undisputed Facts Nos. 33 and 34). Accordingly, Hyundai was not entitled to
receive notice of the September 24, 2003 sale because it was not a perfected secured
creditor of Trailer Source, and Hyundai has no standing to contest the commercial
reasonabl eness of the September 24, 2003 sale.

Thetria court further held:



3. As to Hyundai’ s claims for recovery of consequential damages for
commercially unreasonable sales of 38 trailers subsequent to September 24, 2003,
which salesoccurred in November and December of 2003, the Court deniessummary
judgment. Therearegenuineissuesof material fact asto whether control of the sales
is attributable to Trailer Source or the Bank, see In re Alcock, 157 B.R. 23 (9th Cir.
BAP 1993) and, thus, whether liability for conducting acommercially unreasonable
saleis attributable to the Bank.

6. With respect to Hyundai’s claim for recovery of attorney’s fees
pursuant to Tennessee Code Annotated section 47-9-625(b), the Court holds as a
matter of law that should Hyundai prevail onitsclaim that the Bank had constructive
possession of the 38 trailers sold subsequent to September 24, 2003, and that the
Bank controlled the sale and that the sale was commercially unreasonable, Hyundai
is entitled to recover as consequential damages not only the difference between the
price obtained for the collateral and thefair market value of the collateral but also the
attorney’ sfees and expenses it has incurred in pursing those remedies.

It is therefore ORDERED that the Court grants the plaintiff’s motion for
summary judgment to the extent that Hyundai’s claims as to trailers sold on
September 24, 2003, are dismissed with pregudice and Hyundai’s claims of
conversation, trespass to chattels and interference with prospective economic
advantage are dismissed with prejudice. The Court entersits summary judgment as
aFina Judgment there being no just reason for delay.

Hyundai asserts on appeal:

1. Whether the trial court erred in holding that Hyundai Translead, despite
having a perfected security interest in certain collatera at the time of its
disposition, did not have standing to claim damages for AmSouth Bank’s
failure to dispose of said collateral in acommercialy reasonable manner.

2. Whether the trial court erred in holding that Hyundai Translead lacked
standing to claim damages under Section 47-9-625 of the Tennessee
Commercial Code, solely becauseit wasnot entitled to notice of the proposed
disposition of collateral under the terms of Section 47-9-611 of the Code.

3. Whether the trial court erred in failing to consider whether AmSouth Bank
had a good-faith obligation to provide Hyundai Translead with notice of the
proposed disposition of collateral, despite the Bank’s actual knowledge that
Hyundai had a security interest in the collateral well before the date of sale.
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Aside from questions of good faith, the scope of this appeal islimited to the narrow issue on
which the tria court granted summary judgment to AmSouth in paragraph 2 of its April 6, 2005,
Order, that issue being the standing of Hyundai to contest the commercia reasonableness of the
September 24, 2003, sale.

Article 9 of the Uniform Commercial Code brought under asingle umbrellaawide variety
of pre-Code security devices, but the Article was not drafted in avacuum without dueregard to pre-
Code history.

Although Article 9 isthe most innovative Code article, it did not spring full
grown from the forehead of Grant Gilmore or Allison Dunham, or even Karl
Llewelyn. Thedraftersdrew heavily on alarge body of pre-Code personal property
security law. In pre-Code days, the lawyer had to work with a variety of security
devices, each governed by its own law. These included the pledge, the chattel
mortgage, the conditional sale, the trust receipt, and the factor’slien.

4 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM CoMMERCIAL CoDE 830-1 (4th ed. 1995).
(footnote omitted)

Thedutiesof asecured party after default, relative to thedisposition of collateral asprovided
in Tennessee Code Annotated section 47-9-610 et seq., require a “commercialy reasonable
disposition” much akin to pre-Code requirements in conditional sales of personal property. In
conditional sales, the seller’ sright to retain title and regain possession following default by the buyer
was conditioned upon a buyer’s post-delivery failure to perform, i.e. pay full purchase price on its
account. Thisright was established at Common Law long before statutory innovations. Gambling
v. Read, 19 Tenn. 281 (Tenn.1838). New York and Tennessee pioneered statutory innovations
designed to also protect the interest of the conditional vendee. Rice v. Lusky Furniture Co., 68
SW.2d 107, 108 (Tenn.1934). Compulsory resale of repossessed collateral was bornin Tennessee
with Chapter 81 of the Public Actsof 1889. Theeffect of this statute was explained by the Supreme
Court shortly after its enactment.

The object and intent of this statute are plain. By the words employed, both seller
and purchaser are recognized as having interests in the property contemplated, and
by them provisionismadefor the full protection and enforcement of their respective
rights. The seller isinterested to the extent of his unpaid debt against the property,
and what is |eft after the payment of that debt belongs to the purchaser. The seller
is not allowed to regain the property for which he has received a part of the price,
and, without more, hold it ashisown, in disregard of the purchaser’ sinterest, asthe
defendant in the case at bar attempted to do; but, having regained the property, he
must sell it as provided in the first section of the act, and, after retaining the sum
sufficient to pay the balance due him on the price, and the expenses of the sale, pay
the surplus, if any, to the origina purchaser. If he choose to hold the property
without sale, or waiver of sae, as the defendant before us has done, then, under the
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fourth section, hebecomesunconditionally liableto the purchaser for thefull amount
of the consideration paid. By disregarding the requirement of the first section, the
seller’ sliability to the purchaser becomes absolute, under the fourth section. In that
case the seller will not be heard to dispute hisliability for the full amount received,
or allowed to diminish it by any claim for use of the property, while in the hands of
the purchaser. The sale and delivery to the purchaser contemplate that he shall use
the property as hisown, so long asheisnot in default as to some deferred payment,
and, infact, until the seller shall seek to regain possession. That ishisright under the
law of his contract, and by its enjoyment he incurs no liability to the seller. If the
property shall deterioratein valuewhilein the possession of the purchaser, the seller,
upon recovering it, can protect himself by sale under thefirst section of the act, and
by suit under the third section, for such balance of his debt as may remain unpaid
after the application of the proceeds of sale. At least, that is the course pointed out
to him by the plain terms of the act; and he must follow it, or suffer the consequences
of his failure to do so. If he ignore the remedy thus expressly pronounced, and
assume to be a law unto himself, by appropriating the property as reclaimed, and
without aresale, he becomes bound to repay the purchaser the full amount received
from him, without abatement for use of otherwise. The duty of theorigina seller to
resell the property upon reclamation by him is positive, and failure to perform that
duty fixes upon him absolute responsibility to the purchaser for the purchase money
previously paid.

Cowan v. Singer Manuf'g Co., 21 SW. 663, 665 (Tenn.1893).

While Chapter 15 of the Public Acts of 1899 (codified as part of Tennessee Code Annotated

47-1301 prior to the Uniform Commercial Code) required a conditional sales contract to be
evidenced by a written contract or memorandum executed at the time of the sale, such a writing
unknown to creditors of the vendee in possession provided no benefit to persons dealing with the
property in the hands of the vendee. The resulting problem is stated by the United States Fourth

Circuit Court of Appeals applying Maryland law.

At common law, the doctrineis well established that in conditional salesthe
mere transfer of possession of the property by the seller to the buyer, without any
further elementson which an estoppel might beinvoked against theseller, still leaves
the claim of the seller in the property paramount to the claims of creditors of, or
bona-fide purchasers from, the buyer. Sometimes this doctrine brought hardship to
such creditors or purchasers; so that, to obviate this hardship, recordation statutes,
similar to the instant Maryland Statute, have been enacted in many states.

1With minor modifications, the provisions of Chapter 81 of the Public Actsof 1889 remained in effect codified

as Shannon’s Code, section 3666, et seq., section 7287, et seq. of the Code of 1932 and Tennessee Code Annotated
section 47-1301, et seq. until the enactment of the Tennessee version of the Uniform Commercial Code by Chapter 81
of the Public Acts of 1963, the pertinent provisions of which were codified as Tennessee Code Annotated 47-9-501, et
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Thusin 3 Jones on Chattel Mortgages and Conditional Sales, Section 1072,
page 148, it is said: “The common-law rule being that in al cases the ownership of
aconditional vendor of persona property is paramount to the claims of purchasers
from, or creditors of, the conditional vendee irrespective of notice of any kind, the
recording statutes were designed in derogation of this rule and to circumvent its
supposed unjust operation to the detriment of persons dealing with the conditional
buyer on the appearances of ownership which the possession of property indicates,
and whom the law benevolently designates innocent purchasers and creditors.”

In Vold on Sales, page 299, it issaid: “In conditional sales transactions the
problem of hardship on parties dealing with the conditional buyer in possession
through the secret reserved interest of the conditional seller is very similar to that
which is so familiar in connection with chattel mortgages” . . . “in alarge mgority
of states at the present time the problem of the secret lien in favor of the conditional
seller is met by statutes somewhat analagous to chattel mortgage recording acts
requiring the filing or recording of conditional sale contracts.” (Italics added.)

Inre Imperial Brewing Co., 127 F.2d 766 , 769-70 (4th Cir. 1942).

Tennessee Code Annotated section 47-1301 requiring title retention to be in writing was
strictly construed in recognition of the same problems pointed outin Inre Imperial Brewing Co. In
Matthewsv. Archie, 268 S.W.2d 334 (Tenn.1954), the contract rel ative to the sal e of an automobile
was inartfully drawn and was held not to constitute a conditional sales contract. The Court held:

In the contract before us, there is no language whatsoever, to express an
intention of the parties that title should remain in Matthews, the vendor. The
required expression of title retention isnot met. Kenner & Co. v. Peters, 141 Tenn.
55, 206 S.W. 188; Sanders v. Farmers Union Co., 5 Tenn.App. 560. Unless the
language of the contract clearly makes out a conditional sale, this Court will not
extend the law of Conditional Sales by implication, since those laws are essentially
out of harmony with our registration laws. Star Clothing Manufacturing Co. v.
Nordeman, 118 Tenn. 384, 100 SW.93; Baker v. Dew, 133 Tenn. 126, 179 SW.
645; Commerce Union Bank v. Jackson, 21 Tenn.App. 412, 111 SW.2d 870.

If there is doubt whether or not the contract presented is or is not a contract
of conditional sale, the doubt will be resolved against holding such contract a
conditional sale. Great American Indemnity Co. v. Utility Contractors, Inc., 21
Tenn.App. 463, 111 SW.2d 901; Sweeney v. Mergenthaler Linotype Co., 8
Tenn.Civ.App. 244.

Matthews, 268 SW.2d at 336. (Overruled on other grounds, Hart v. Pitts, 374 SW.2d 379
(Tenn.1964).)



Itisagainst thisbackground of common |l aw devel opment augmented by statutory enactments
that the drafters of the Uniform Commercial Code undertook in Article 9 of that Codeto addressthe
subject of “secured transactions.” Shortly after Tennessee adopted the Uniform Commercial Code,
the Supreme Court observed:

TheUniform Commercial Codein T.C.A. Section 47-9-101 et seq., hasasits
purposeto provide asimple and unified structure within which theimmense variety
of present-day secured financing transactions can go forward with less cost and with
greatest certainty. See comments to official text, T.C.A. Section 47-9-101. In
addition, the traditional distinction among security devices, based largely on form,
are not retained. The single term “security interest,” applies to all transactions
intended to create security interestsin personal property and fixtures, even thoughthe
old descriptive terms such as chattel mortgages, conditional sales, trust receipts,
factorsliens, etc., may still be used. See T.C.A. Section 47-9-102.

Phifer v. Gulf Oil Corp., 401 SW.2d 782, 785 (Tenn.1966).

In the present posture of this case, we need not delve too deeply into the intricacies of
priorities among creditors under Tennessee Code Annotated 47-9-301 et seq. The soleissue before
the Court is whether or not Hyundal has standing to contest the commercial reasonableness of the
September 24, 2003, sale of collateral. In determining thisissue, it iswell to remember that:

The primary focus of a standing inquiry is on the party, not on the merits of
the claim. Valley Forge Christian College v. Americans United for Separation of
Church and Sate, 454 U.S. 464, 484, 102 S.Ct. 752, 765, 70 L.Ed.2d 700 (1982);
Flast v. Cohen, 392 U.S. 83, 99, 88 S.Ct. 1942, 1952, 20 L.Ed.2d 947 (1968); City
Communications, Inc. v. City of Detroit, 888 F.2d 1081, 1086 (6th Cir.1989);
Natrional Fed n of Fed. Employeesv. Cheney, 883 F.2d 1038, 1041 (D.C.Cir.1989).
Thus, aparty’ s standing does not depend on the likelihood of success of its claim on
the merits. Hill v. City of Houston, 764 F.2d 1156, 1159-60 (5th Cir.1985).

Even though standing does not depend on the merits, it often turns on the
nature and source of the claim asserted. Thus, theinquiry requiresa*” careful judicial
examination of the complaint’s allegations to ascertain whether the particular
plaintiff is entitled to an adjudication of the particular claims asserted.” Allen v.
Wright, 468 U.S. at 752, 104 S.Ct. at 3325.

MARTA v. Metro. Gov't. of Nashville, 842 SW.2d 611, 615 (Tenn.Ct.App.1992).
In paragraph 16 of its countercomplaint, Hyundal assertsthat “ AmSouth rel eased directly to
Trailer Source some 240 trailer certificates of title out of the 280 certificates which it had initially

seized from the Lockbox Account, to facilitate a sale of those 240 trailersat aprice of $500.00 each,
whichwasat least $2,000.00 below their lowest fair market value. The$120,000.00 proceedsof this
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sale was paid directly to AmSouth.” Hyunda further avers that such sale was commercialy
unreasonable. Under such allegations, thevalue of the collateral involved in the September 24, 2003
sale standing a one would have exceeded the maximum amount of the debt, which isthe subject of
the security interest of AmSouth ($381,969.04 as of September 5, 2003).

SinceHyundai did not perfect its security agreement until September 23, 2003, thetrial court
correctly found that it was not a secured creditor entitled to notice under Tennessee Code Annotated
47-9-610and 611. Thisadmitted fact, however, doesnot render Hyundai without standingto contest
the commercia reasonableness of the September 24, 2003 sale. Whilefailure to perfect a security
interest drives the creditor to the bottom of the totem pole in priority, such does not destroy his
interest in the property. As observed by one authority:

6.01 Weaknesses of an Unperfected Security Interest

A security interest that is unperfected but has attached isenforceabl e against both the
debtor and general unsecured creditors. Rev. UCC 8§ 9-201(a). However, an
unperfected security interest (or agricultural lien) still hasamultitude of weaknesses.
Rev. UCC § 9-317 lists these infirmities:

. It loses to competing secured creditors who have properly perfected.

. It loses to unsecured creditors who become lien creditors through
judgment and levy. Thisincludesthe debtor’ strustee in bankruptcy.
Onechangemade by therevisionisthat ajudicial lienthat arisesafter
afinancing statement isfiled but before the security interest attaches
and becomes perfected is subordinate to all future advances made by
the secured creditor within 45 days after the person becomes alien
creditor, eventhefirst advance. Rev. UCC §9-317(a)(2). Thispoint
was unclear under prior law.

. It loses to buyers of tangible chattel paper, documents, goods,
instruments, or the holder of acertificated security, if the buyer gives
value and receives delivery without knowledge of the unperfected
security interest. Rev. UCC § 9-317(b).

. It loses to bona fide lessees of goods and bona fide licensees of
intangibles who give value without knowledge of the unperfected
security interest. Rev. UCC 88 9-317(c), (d).

The moral of these basic priority rulesisthat, while an unperfected security
interest has some value, perfectionisrequired to protect it against avariety of third-
party competitors.

BARKLEY CLARK, SHOOK, HARDY & BAcoON, LLP, SECURED TRANSACTIONS UNDER REVISED
ARTICLE 9 OF THE UCC 1 6.01 (1999).
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Thelegal concepts of attachment and perfection are separate and distinct elements under the
Uniform Commercial Code. Thefirst concept hasto do with the creation of an enforceable interest
in the property. The second concept has to do with the priority of the creditor. Attachment occurs
at theinstant of creation of an enforceabl e security interest. Tenn.Code Ann 8 47-9-203. Perfection
occursupon thefiling of aFinancing Statement if such isrequired under the code. Tenn.Code Ann.
8 47-9-303.

It does not appear as a matter of law from the record before the Court that creditors with
higher priority than Hyundai intervened between the priority of AmSouth and the alleged lower
priority of Hyundai. Tennessee Code Annotated 47-9-625 is not limited in its applicability to
persons entitled to notice under Tennessee Code Annotated 47-9-610 and 611. It also appliesto
persons who “held a security interest in or other lien on the collateral.” (Tenn.Code Ann. § 47-9-
625(c)(1)). If themeaning of thisprovisionwereotherwiseunclear, thecommentstotheofficia text
further state, “ Subsection (c) also affords aremedy to an aggrieved person who holds a competing
security interest or other lien, regardless of whether the aggrieved person is entitled to notification
under part 6.” Sincetheonly basison which thetrial court denied standing to Hyundal was because
it was not a“perfected secured creditor” entitled to notice under Tennessee Code Annotated 47-9-
610 and 611, the position of thetrial court cannot be sustained. Hyundai holds acompeting security
interest, albeit an unperfected security interest low in priority, and isthus an aggrieved person under
Tennessee Code Annotated 47-9-352(c) in spite of the fact that it is not entitled to notice under
Tennessee Code Annotated 47-9-610 and 611.

The undisputed facts establish that, whether perfected or not, Hyundai was a creditor of
AmSouth’s debtor Trailer Source. The plain language of the Security and Settlement Agreement
filed as an exhibit to Hyundai’s Answer and Counterclaim and referenced in AmSouth’s 56.03
Statement of Undisputed Facts clearly outlines the indebtedness and the security interest grant.

4.1. The Cash Payment Obligation. Pursuant to the terms of this
Agreement, Southern Trailler and Trailer Source jointly and severally agree and
promiseto pay to Hyundai, in cash, thetotal sum of $20,960,000 (the* Cash Payment
Obligation”) on July 31, 2008 (the “Final Payment Date”), together with interest as
provided in Section 4.1.1. The Case Payment Obligation and interest thereon shall
be due as set forth in this Section 4.1 and Sections 4.2, 4.3 and 4.4 below.

7.1.  Security Interest. To induce Hyundai to enter into this
Settlement Agreement, and as security for the prompt payment and performance of
all its obligations under this Settlement Agreement, Southern Trailer and Trailer
Source each hereby mortgages and assigns and grantsto Hyundai a security interest
in, and lien upon, the Collatera (as defined herein), which security interest shall
attach without any further action by any person.
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While the issue raised by Hyundai relative to “good faith” is limited to the failure of
AmSouth to provide notice to Hyundai of the September 24, 2003 sale and we have held that such
noticeisnot required asto the standing issue, it iswell to note that the “ good faith” requirements of
Tennessee Code Annotated 47-1-203 permeate all provisions of the Uniform Commercial Code
including Article 9 Transactions involving security interests. QUINN'S UNIFORM COMMERICAL
COMMENTARY AND LAw DiGesT, 2d Ed. Vol. I, 8§ 1-203[A][6]; Thompson v. United Sates, 408 F.2d
1075 (8th Cir.1969); Limor Diamonds, Inc. v. D’ Oro by Christopher Michael, Inc., 558 F.Supp. 709
(So.Dist.N.Y.1983); General Ins. Co. of Americav. Lowry, 570 F.2d 120 (6th Cir.1978).

Thewell settled standard of review following grant inthetrial court of thislimited summary
judgment require that we take the strongest legitimate view of the evidence in favor of the non-
moving party, allow all reasonable inferencesin its favor and discard al countervailing evidence.
Byrdv. Hall, 847 SW.2d 208 (Tenn.1993). If we determine that adispute exists asto any material
fact or thereisany doubt asto the existence of amaterial fact, the grant of summary judgment cannot
stand. Evco v. Ross, 528 SW.2d 14 (Tenn.1975).

Viewing the evidence in the light most favorable to Hyundai, even if it is conceded that
AmSouth has priority asto al of the collateral, that interest was limited to paying the total balance
of the underlying debt to AmSouth which as of September 5, 2003 was $381,969.04. Asacreditor
of lower priority, Hyundai cannot prejudice the superior rights of AmSouth even though the lower
priority debt to Hyundai at the time of the September 24, 2003 sale of collateral exceeded $16
million. Hyundai offers proof that the 241 trailers sold on September 24, 2003 for $120,500 in fact
had afair market valuein excess of thetotal debt then owed to AmSouth. If suchinfact betrue, the
entire $381,969.04 owed to AmSouth could have beenrealized from acommercially reasonablesale
of the 241 trailers, not only leaving a balance above and beyond the payoff to AmSouth, but also
freeing up al other collateral for application to the debt owed to Hyundai. Under such
circumstances, the priority secured creditor cannot disregard itsdutiesto subordinate creditorsinits
disposition of the collateral. Such was the law long before the Uniform Commercia Code was
adopted and such is the requirement of Tennessee Code Annotated 49-7-610.

None of the issues drawn by the pleadings have yet been resolved in this case. When the
facts are fully developed, AmSouth may well prevail against the counterclaims of Hyundai as to
these issues drawn between the parties. The only issue resolved on this record is the standing of
Hyundai to contest the commercial reasonableness of the sale of 241 trailerson September 24, 2003.
For reasons stated herein, we hold that Hyundai has such standing. Whether or not such standing
will lead to success by Hyundal on any issuesis yet to be determined.

Judgment of thetrial court isreversed and the case remanded for further proceedings. Costs
are assessed to AmSouth Bank.

-12-



13-

WILLIAM B. CAIN, JUDGE



